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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 11th day of August, 1992

JOHN M SM TH,
Appl i cant,

V.
Docket 70- EAJA- SE-9242
THOVAS C. RI CHARDS,

Admi ni strator,

Federal Avi ation Adm nistration,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe witten initial
deci si on' i ssued by Administrative Law Judge Joyce Capps on
February 28, 1990, granting the application for attorney fees and
ot her expenses under the Equal Access to Justice Act, as anended,
5 US. C 8 504 (EAJA) and the Board's Rules inplenenting that
act, 49 CF. R Part 826. In her decision, the |aw judge

'A copy of the initial decision and order granting the EAJA
award is attached.
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determ ned that the Adm nistrator was not substantially justified
in bringing an action against the applicant. For reasons set
forth bel ow, we grant the appeal.

At the initial hearing, the Adm nistrator attenpted to
prove that on Cctober 1, 1987, applicant violated sections
91.75(a) and (b), 91.9, and 61.3(c) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Parts 91 and 61).° On the
af orenenti oned date, applicant acted as pilot-in-command of a

Beech Bonanza, M 35, N9708R, that allegedly deviated fromits

*Sections 91.75(a), (b), and 91.9 (now 91.123(a), (b), and
91. 13, respectively) read, in pertinent part at the tinme of the
i nci dent:

"8 91.75 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an energency,
unl ess he obtains an anmended clearance. ... |If a pilot is
uncertain of the nmeaning of an ATC cl earance, he shal
i mredi ately request clarification from ATC.

(b) Except in an energency, no person may, in an area in
which air traffic control is exercised, operate an aircraft
contrary to an ATC instruction."

"§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

8§ 61.3 Requirement for certificates, rating, and
aut hori zati ons.

* * *

(c) Medical certificate. Except for free balloon pilots
piloting balloons and glider pilots piloting gliders, no person
may act as pilot in conmmand or in any other capacity as a
required pilot flight crewrenber of an aircraft under a
certificate issued to hi munder this part, unless he has in his
personal possession an appropriate current nedical certificate
i ssued under part 67 of this chapter.”
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assigned altitude without first receiving an anended cl earance.
A |l oss of separation resulted between applicant's aircraft and
another aircraft. The two air traffic controllers on duty at the
time of the incident, a trainee and his supervisor, testified
that they noticed N9708R had descended to approxi mately 5, 200
feet fromthe assigned altitude of 8,000 feet. They further
stated that they infornmed applicant no such cl earance had been
i ssued by anyone at their control facility. At the tinme of the
i nci dent and t hroughout the ensuing proceedi ngs, applicant
contended that he had received an instruction to descend to 4,000
feet and was in the process of conplying with this direction when
one controller, after urgently demandi ng to know what respondent
was doing, instructed himto maintain 5 000 feet. There was no
tape recording available to settle the discrepancy, as the
equi pnent used to record the radar controller's comruni cations
had mal functi oned. The manual controller's conmmunications, which
i ncluded sone, but not all, of the radar controller's
comuni cati ons, however, was available. This reproduction was
i nconpl ete because the radar controller's statenments were bl ocked
out whenever the manual controller happened to be speaking at the
sanme time.

On Cctober 13, 1988, the | aw judge determ ned that the
Adm ni strator did not prove the violations of FAR sections

91.75(a), (b), and 91.9 by a preponderance of the evidence.’

‘At the hearing, applicant made a notion for a directed
verdict at the close of the Admnistrator's case. The |aw judge
deni ed the noti on.
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Al though the Adm nistrator originally filed an appeal fromthe
initial decision, it was |later withdrawn. Subsequently, the | aw
judge granted applicant's request for attorney fees and costs
under the EAJA in the amount of $ 20,562.02, finding that the

Adm ni strator had not been substantially justified in pursuing
the 91.75(a), (b), and 91.9 violations against M. Smth. She
determ ned that the controllers had not testified truthfully,
believing that they had cleared applicant's aircraft to descend
to 4,000 feet. The |aw judge further concluded the Adm nistrator
shoul d have recogni zed that the controllers "reported a deviation
in order to cover up the trainee's error." EAJA Decision at 5.
On appeal, the Administrator asserts there was substanti al
justification for the action taken.

The EAJA requires a governnent agency to pay attorney fees
and other costs to a prevailing applicant unless the governnment
can prove that its position was substantially justified or that
speci al circunstances make an award of fees unjust. 5 U S.C. 8§

504(a)(1). The Suprene Court, in Pierce v. Underwod, 487 U. S.

552, 565 (1988), found this standard to be "justified to a degree
that could satisfy a reasonabl e person,” or reasonable in | aw and
fact.

As we have outlined in the past, the governnent nust show
the following to prove substantial justification: "(1) that there
is a reasonable basis in truth for the facts alleged in the
pl eadi ngs; (2) that there exists a reasonable basis in |aw for

the theory it [the Governnent] propounds; and (3) that the facts
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alleged will reasonably support the |egal theory advanced.™

MCrary v. Administrator, 5 NITSB 1235, 1238 (1986), quoting

United States v. 2,116 Boxes of Boned Beef, 726 F.2d 1481 (10th

Cir. 1985). See also Hanpton v. Admi nistrator, NTSB Order No.

EA- 3557 (1992); C&M Airways v. Administrator, NTSB Order No. EA-

3332 (1991).

In the instant case, applicant attenpts to advance the
argunent that the Adm nistrator nust be found to have acted
"slightly nore than reasonably," as detailed in the House
Conmi ttee Report regarding the 1985 reenactment of the EAJA * in
order to support a finding of substantial justification. The

Suprene Court, however, in Pierce v. Underwood, supra, refused to

find controlling the | anguage of the House Conmttee Report. The
Court noted that at the time of the report's issuance, 12
Circuits out of 13 "contradicted the interpretation endorsed in
the Commttee Report." 487 U. S. at 567. Congressional intent
was not clear enough, in the Court's view, to support a standard
as "unadm ni sterable" as the "nore than nmere reasonabl eness”

test. 1d. at 568. |Instead, the Court espoused the requirenent

of reasonable in law and fact.”®

“The report stated that, "[s]everal courts have held
correctly that “substantial justification' neans nore than nerely
reasonabl e. Because in 1980 Congress rejected a standard of
“reasonably justified in favor of “substantially justified,' the
test nust be nore than nere reasonabl eness.” HR Rep. No. 99-120
at 9 (1985) (footnote omtted).

*The Court reasoned that its interpretati on would not
judicially transformthe standard from substantially justified to
reasonably justified because "a position can be justified even
though it is not correct, and we believe it can be substantially
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Applying this standard in the instant case, we nust
determ ne whether the Adm nistrator's decision to pursue the
charges agai nst applicant was reasonable in both | aw and fact at

each step of the proceedings. Al phin v. National Transportation

Safety Board, 839 F.2d 817 (D.C. Cr. 1988). Applicant argues

that, since "Judge Capps found that the FAA enpl oyees were
lying," it is inpossible to now find that the Adm nistrator was
substantially justified. The |law judge noted that, although her
decision to believe applicant over the controllers alone is not
enough to find a | ack of substantial justification, "the

Adm ni strator's agents prior to trial nmust have heard the sane
story fromthe controllers as | did and shoul d have been able to
eval uate that testinony as being contrived to justify the
erroneous and dangerous clearance to 4,000 feet when there was
another aircraft in the vicinity." EAJA Decision at 6.° W
bel i eve, however, that the Adm nistrator acted properly in

(. contlnued)

(i.e., for the nost part) justified if a reasonabl e person could
think it correct that is, if it has a reasonable basis in | aw
and fact. 487 U.S. at 566, n. 2.

°The | aw j udge st at ed:

"[T] aken in conbination with the controllers
appearance in the taping roomright after the incident,
the fact that the radar tape was nothing but static,
the belligerent and unprofessional tenor of [the
supervising controller's] conmunications with the
applicant all lead to the obvious and ineluctable
conclusion that they were trying to cover their tracks
by constructing a scenario that would point away from
any wongdoing on their part in giving the 4,000 foot
anended cl earance. The Adm nistrator's agents should
have al so picked up on this early on in their
investigation and realized that sonmething was "wong in
Denmark.'" EAJA Decision at 5.
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pursuing this case as one that turned ultimtely on wtness
credibility. The Adm nistrator does not have to prove that he

had a substantial probability of prevailing. Application of

Wendler, 4 NTSB 718, 720 (1983). O course, the charges nust be
wel | -founded, but that requirenment is inherent in the standard of
reasonable in |l aw and fact.

It was not disputed that applicant's aircraft descended from
the original clearance of 8,000 feet. The vital question was
whet her it had been cleared to do so by ATC. Although the
Adm ni strator did not have the radar controller's tapes, he had
the testinony and witten statenents of two air traffic
controllers, a partial transcript of the controllers
conversations, and applicant's adm ssion that he did descend to
5,000 feet. Sinply because the |aw judge found applicant's

testimony nore credi ble does not, ipso facto, mean that the

controllers' testinmony was inherently incredible. It was
reasonable for the Adm nistrator to found his case on the
avai | abl e evidence and attenpt to persuade the | aw judge that the
controllers' statenents were worthy of belief.

After reviewing the entire admnistrative record, we find
that the Adm nistrator was substantially justified in pursuing
the alleged FAR viol ations against applicant. The Adm ni strator
may rely on the reasonable testinony of FAA enpl oyees and the
trut hf ul ness of such testinony unless given clear indication to
the contrary. No evidence has been presented in this case that

woul d either conpel the Administrator to doubt the veracity of



8
the controllers' testinony, or suggest that the recording had
been tanpered with, and counsel for the Adm nistrator had no
reason to believe the controllers were being | ess than truthful

in their testinony.

ACCCORDI NA&Y, |IT IS ORDERED THAT:

1. The Adm nistrator's appeal is granted,
2. The | aw judge's decision and order is reversed; and
3. The application for attorney fees and other expenses under

the provisions of the Equal Access to Justice Act is denied.

VOGI, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



